Introduction
THE Abortion Act, which applies to England, Wales and Scotland but not to Northern Ireland, came into operation on April 27, 1968 . It codifies the former case law on the termination of pregnancy and extends the grounds on which termination is lawful. Although before the Act was passed the majority of doctors practising in Great Britain thought that the circumstances in which a doctor might terminate a pregnancy should be laid down by statute, there were some who thought that there was no necessity to do so and who, for various reasons, would have preferred the position to continue to be governed by the judgment delivered in 1938 in the case of R. v. Bourne. As a result of this judgment, a pregnancy which, if continued, would have been likely to do substantial injury to the physical or mental health of the mother could legitimately be terminated.
Grounds for abortion
The Act provides four sets of circumstances in which an abortion may be carried out. It is lawful if any two registered practitioners have, in good faith, formed the opinion and have certified their opinions in the manner prescribed by the Regulations made under the Act that the continuance of the pregnancy:
(1) would involve a greater risk to the life of the pregnant woman than the termination of the pregnancy; or
(2) that it would involve a greater risk of injury to the physical or mental health of the pregnant woman than the termination of the pregnancy; or
(3) that it would involve a greater risk to the physical or mental health of any existing children of the pregnant woman's family than the termination of the pregnancy; or (4) that there is a substantial risk that if the child were born it would suffer from such physical or mental abnormalities as to be seriously handicapped.
Although the phrase "any existing children of the pregnant woman's family" is not defined in the Act there can be little doubt that it includes a single child and any illegitimate or adopted children. The phrase is not necessarily limited to children under the age of 21. Thus, a practitioner would be entitled to consider the impact of an unwanted additional child upon the health of, say, a 23-year-old severely subnormal child whom the mother is just able to keep at home by lavishing all her care upon him. When considering this particular problem the doctor may take into account the health of the children of whatever age who are accepted by the pregnant woman as belonging to her family and who are truly dependent upon her for their health and well-being.
The phrases "serious risk" and "seriously handicapped" are indefinable. To justify termination the risk must be real and would have to amount to more than a mere possibility; it must be one which no doctor acting responsibly and with reasonable care would be justified in disregarding.
The practitioner who terminates the pregnancy need not necessarily be one of the two practitioners who have given an opinion and certified that one or more of the permitted grounds for an abortion exist.
Where an abortion may be performed
The termination of pregnancy must be carried out either in a National Health Service hospital or in a place approved for the purpose by the Department of Health and Social Security.
Exceptions to the general rule
There are two exceptions to the normal rules. First, a second opinion is not necessary if it is thought that the termination of the pregnancy is immediately necessary to safeguard the life of the pregnant woman or to prevent grave permanent injury to her physical or mental health. Furthermore, in such a case, there is no restriction regarding the place where the operation may be performed. Secondly, the Act is applied with modifications if the pregnant woman is associated with an allied force based in Britain, provided that the termination is performed in a hospital controlled by such a body, and is carried out by a registered medical practitioner or an official medical practitioner of that body.
Environmental factors
The Act provides that, in determining whether the circumstances of a pregnancy would involve risk of injury to the health of the pregnant woman or of her existing children, account may be taken of the pregnant woman's actual or reasonably foreseeable environment. Regard may be had, therefore, not only to a risk to health during pregnancy but also to a risk arising from the strain of rearing a child if it is born. For instance, some women with severe heart disease may be successfully nursed through pregnancy but there may be a fear that the strain of caring for the child will be too much for them. Some of the environmental factors which may be presented by a patient seeking an abortion may include inadequate housing, the unsupported wife with a disabled or imprisoned husband, or the inadequate mother with her existing children hopelessly out of control. Such environmental factors may well affect the physical or mental health of a child and the doctor is entitled to take into account the possible effects on the health of the existing children by an addition to the family. It is this provision of the Act that has given rise to the belief that the Act makes abortion lawful on "social grounds". This is a misconception. It is the risk to the physical or mental health of the pregnant woman or of her existing children which is the determining factor. The test is always whether there is risk to health. If a doctor should decide to take into account the woman's existing environmental factors and those that may be reasonably anticipated he can seek the assistance of the local social health worker. Her evidence may reveal that the woman's feeling that she cannot tolerate bringing another child into the world may be a symptom of a situation such as inability to cope with married life. She may take the view that the attendant social problems can be solved in some other way and may be able to make suggestions for doing so.
Conscientious objection
The Act lays down that no person shall be under a legal obligation to participate in any treatment authorised by the Act to which he has a conscientious objection, unless the treatment is necessary to save the life of the pregnant woman or to prevent grave permanent injury to her physical or mental health. Although the term "conscientious objection" is not defined in the Act there can be little doubt that a practitioner would be able to establish a valid conscientious objection if he could show the sincerity of his belief that to participate in the termination of pregnancy would offend against his genuine concept of right or wrong. The conscience clause does not apply only to doctors who have an objection on the grounds of their religion or faith. Nurses and other members of the hospital staff who have a moral or religious objection to termination of pregnancy are also covered by the conscience clause.
Certification and notification
The forms to be used by doctors for certifying their opinion as to the grounds for terminating pregnancy are set out in the Regulations. Every termination of pregnancy must be notified by the operator to the Chief Medical Officer of the Department of Health and Social Security, within seven days of the termination, in the form prescribed in the Abortion Regulations. The Regulations forbid the disclosure of any information in the notification form but the Chief Medical Officer may, at his complete discretion, permit disclosure in certain specified circumstances.
The Act provides that any person who wilfully contravenes or wilfully fails to comply with the Regulations shall be liable on summary conviction to a fine not exceeding £100. The existing laws provide heavy penalties for procuring abortions other than in accordance with the provisions of the Abortion Act of 1967.
Abortion on demand?
There can be little doubt that the Abortion Act is being interpreted more liberally than was intended by its sponsors and supporters. When the Abortion Bill was being debated in Parliament it was repeatedly declared that the provisions of the Bill would not mean that abortion would be available on demand. The Medical Defence Union's legal advisers do not consider that the Act makes abortion available on demand. Nevertheless some practitioners are of the opinion that the wording of the Act can be construed as permitting abortion on demand. They argue that, as the mortality rate for abortion carried out under proper conditions is lower than that of normal childbirth, the continuance of a normal pregnancy is more dangerous than its termination. This argument does not take into account the morbidity aspect of the operation. This is a matter of conjecture and further research is needed to find out the effect of the operation on fertility and subsequent pregnancies.
No practitioner is required to give a certificate for an abortion or to perform an abortion if he concludes that such a course is not in the best interests of his patient or her children. Quite apart from his rights under the conscience clause, a gynaecologist presented with a patient who seeks an abortion and has a certificate signed by two practitioners that in their opinion one or more of the permitted grounds exist, is not under a legal obligation to terminate the pregnancy if he does not consider that the termination is indicated. Equally, the gynaecologist will commit no offence if he does terminate a pregnancy and relies solely on the opinions of two other practitioners that one or more of the permitted grounds for a termination exist unless he has, or ought to have, reason to believe that one or both of the supported opinions were not given in good faith.
Ethical considerations
It is necessary to distinguish between the law relating to abortion and the ethical aspect of the operation. Hitherto, both the legal and ethical aspects have coincided in that an offence against the law relating to abortion has also been regarded as an offence against professional ethics.
The Council of the British Medical Association considers that induced termination of a pregnancy is ethically permissible only when it is in the interests of the health of the mother or where there is substantial risk of serious abnormality of the foetus. This means that in the Council's opinion the termination of a pregnancy on the ground that the birth of another child might involve risk to the health of the existing children of the pregnant woman's family would be unethical. Both before and during the parliamentary debates on the Abortion Bill the Council of the B.M.A. made it clear that it took exception to the clause which permitted termination on the ground that the health of the other children of the family might be affected. This clause was, in fact, deleted in the early stages of the passage of the Bill but it was later restored. The effect of the restoration of this clause makes it lawful to terminate the pregnancy of a healthy mother, with a healthy foetus, in good social circumstances, merely because a further addition to the family might be expected to injure the mental health of an existing child of the family.
Demand for abortion
During the 52 weeks period from the introduction of the Abortion Act at the end of April 1968 to the end of April 1969 the number of abortions carried out in England and Wales under the provisions of the Abortion Act, and notified to the Chief Medical Officer of the Department of Health and Social Security, was 37,736. Approximately three-fifths of these abortions were carried out in National Health Service Hospitals and the remaining two-fifths in approved places-that is to say in private nursing homes.
Of these terminations 5,406 concerned women who were widowed, divorced or separated. Of the 17,924 single women whose pregnancies were terminated, 862 were under 16 and 5,406 were betwen 16 and 19.
The commonest ground for termination was risk of injury to the physical or mental health of the woman. The next most common ground for termination was risk to the physical or mental health of the existing children of the pregnant woman's family.
Since the introduction of the Abortion Act many hundreds of women have come to London from abroad (including Canada and the U.S.A.) to have their pregnancies terminated. Foreign women who come to Great Britain for the purpose of having their pregnancies terminated must be treated privately because persons who come to Britain from abroad specifically for medical treatment are not entitled to free treatment under the National Health Service.
The effect of the Act on National Health Service hospitals
Between the passage of the Act in October 1967 and its introduction in April 1968 it became obvious that there would be an increased demand for hospital beds for termination of pregnancy and that as the provisions of the Act became more and more widely known the demand would increase. This is exactly what has happened. More and more patients seeking an abortion are being referred to outpatient clinics of N.H.S. hospitals. The time spent in the consideration of each termination case naturally reduces the time which can and should be devoted to other patients. In a letter published in a recent issue of the British Medical Ioumal: an eminent gynaecologist stated that patients suffering from gynaecological disorders are now receiving a standard of attention lower than is desirable. Needless to say, the increased demand for hospital beds for termination has created difficulties in deciding who should have priority, the patient for termination or the patient requiring either investigation or an elective gynaecological operation. It can quite properly be asked why should women have to suffer from the discomforts of a prolapse for yet another two or three months whilst women, some of whom are wholly irresponsible, are admitted to hospital for termination of their pregnancies.
The staffing of gynaecological operating theatres and gynaecological wards may well become a serious problem in the future because so many nurses object not only to participating in the actual procurement of an abortion but also to nursing patients who have had a termination. It has been said that women admitted to hospital for a termination tend to adopt a truculent, demanding and aggressive attitude, not only towards the nursing staff but also towards the other patients in the ward. This attitude may in certain cases be due to a guilt complex.
Working of the Abortion Act
A Member of Parliament is reported to have told the U.S. Senate Committee on Health Service and Retirement that Britain had become the abortion capital of the world and that this was much to the dismay of its citizens and the medical profession. Except in cases of emergency and of illnesses contracted in Britain foreign nationals are not entitled to treatment under the National Health Service. There is no reason to suppose that National Health Service hospital beds are being used for the termination of pregnancy in women who are not normally resident in Britain. The matron of one private clinic in London is reported to have said that approximately 10% of the women who are aborted at her clinic are foreign. In an article in the Sunday Times it was reported that in March 1969 alone 125 women from Germany, ninety-six from the USA, fifty from Canada and sixty-two from other countries came to Britain to have their pregnancies terminated. These arrivals give the impression that the practice of medicine in Britain has become in this respect a commercial undertaking. Leave is being sought by a Member of Parliament to introduce a Bill to amend the Abortion Act in certain respects. Amongst other matters his Bill will provide that abortions will be legal only if carried out by or under the supervision of a consult gynaecologist in the National Health Service or by another doctor of equivalent status approved for the purpose by the Secretary of State.
A short while ago two women from abroad appeared at a hospital where many abortions are done under the National Health Service and told the porter at the front lodge that as abortion was available on demand in Britain they wished to have this done. It seems that the porter had some difficulty in persuading them to leave.
There is no doubt at all that abortions can be obtained more easily in some parts of Britain than in others. London, with twenty private clinics, tops the list. Liverpool, a predominantly Roman Catholic area, is at the bottom of the list. This imbalance suggests that some communities of doctors are much more ready to comply with a request for an abortion than doctors in other areas.
Two months ago the Secretary of State for Social Services was asked in the House of Commons if he was satisfied with the operation in general of the Abortion Act in relation to the facilities offered by the medical profession to women seeking an abortion. In his reply the Secretary of State said that he was by no means satisfied so far as private practice under the Act was concerned and that he had reviewed the standards required in approved establishments. A few days later, in a Press statement issued by the Department of Health and Social Security, it was announced that the Secretary of State was seeking additional information from the proprietors of nursing homes who wished to obtain approval for their premises under the Abortion Act. In asking for further information from the applicants for initial or continued approval it would seem that the Secretary of State was concerned particularly about arrangements for medical supervision of patients, methods of moving patients from operating theatres to wards after abortions, and facilities for the provision of blood in emergency cases, and for resuscitation. It has since been announced that seven private nursing homes in London, which handle the the bulk of private abortions, would be closed in two months' time unless their facilities and standards were improved. I have no doubt at all that the proprietors of these seven nursing homes will take all necessary steps to improve their premises, thus ensuring that their applications for re-approval for registration under the Act are granted.
What of the future?
A further substantial increase in the demand for National Health Service hospital beds for termination will undoubtedly embarrass resources that are already overstrained and create well-nigh insuperable difficulties for hospital administrators. Some have suggested that special abortion units should be set up but this would do little to shorten lists for gynaecological operations if it meant that an existing ward was simply redesignated as an abortion unit, because the number of beds would remain unaltered. Furthermore, gynaecologists and theatre staff would not be able to find any extra time to cope with routine operation lists as well as terminations. The situation would be eased by the establishment under the National Health Service of special abortion clinics in addition to the existing gynaecological wards and clinics. It may be, however, that it would be difficult to find nurses who would be prepared to work in an abortion clinic under the National Health Service, as many have stated openly that if there are to be more and more of these legalised abortions they will look to other fields of work. Whether or not it would be possible to find properly qualified practitioners to work in an N .H.S. abortion unit is also somewhat doubtful.
It would seem that the answer to the rising abortion rate is for conventional contraceptive methods to be better undersood, more universally practised, and made more effective. People who do not wish to have further children and find contraceptive methods unacceptable can be offered sterilization; this, of course, is on the assumption that sterilization other than for therapeutic reasons is not contrary to the law of the country.
It has been suggested that doctors should make use of the Abortion Act and interpret it as liberally as possible to enable parents to control the size of their families. But surely abortion is the most inhuman method of controlling the size of the family; after all, the duty of the doctor is to preserve life and not to destroy it.
